In the Northern Territory
Intervention, What is Saved or
Rescued and at What Cost?

lrene Watson

The foundation of the Australian colonial project lies

within an ‘originary violence’, in which the state retains a
vested interest in maintaining the founding order of things.
Inequalities and iniquities are maintained for the purpose of
sustaining the life and continuity of the state.* The Australian
state, founder of a violent (dis)order is called upon by the in-
ternational community to conform and uphold ‘human rights’,
but what does this call to conformity require, particularly
when the call comes from states which are also founded upon
colonial violence? It is my argument that very little is required
beyond the masquerade that ‘equality’ for Aboriginal peoples
is an ongoing project of the state. So for what purpose does the
masquerade continue? The masquerade of equality is essential
to the notion of foundation and state legitimacy even though
inside the colonial state ‘equality’ is never a possibility. The
bare minimum notion of ‘rights’ is allowed, in what Jacques
Ranciére suggests is a space which is diminishing daily, until
‘rights’ appear empty and devoid of use.? Ranciére compares
the idea of rights of the oppressed to the charitable giving of
second-hand clothes to the poor, or the sending of aid abroad
to ‘deprived peoples’.

Australia does not have to look overseas to extend the
charity’ of human rights; the colonisation of Aboriginal
people’s lives and territories has been an ongoing project
in the maintenance of inequality —inequality between
Aboriginal life and a privileged colonial settler society. The
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standing inequality between the Aboriginal and settler socie-
ties provides fertile ground for human rights interventions.
In June 2007 the Howard government announced it would
lead an Intervention into Aboriginal communities in the
Northern Territory as a response to the findings of the Little
Children are Sacred report, which reported on high levels of
community violence against Aboriginal children and women.3
Without negotiating with Aboriginal communities the federal
government announced its own strategy to intervene in the
crisis’ within Northern Territory Aboriginal communities,
and enacted the Northern Territory National Emergency
Response Bill (Cth) 2007.4

Soon after the announcement the Intervention com-
menced and was led, like those in Iraq and Afghanistan, by the
Australian military. According to the Australian Government
the Intervention will save and transform the lives of
Aboriginal peoples living on Aboriginal lands that have been
recognised since 1975. The Howard government argued that
its emergency intervention was a ‘just’ and ‘humanitarian’ act,
while the incoming Labor government fully supports its op-
ponent’s intervention laws. But are they just? Derrida argues
that the mere application of a rule ‘without a spirit of justice’
might be protected to stand as ‘law’ but it would not be ‘just’.s
In this instance the Australian Government stands protected
by law, a law that continues to play out and re-enact its own
unjust foundational position, one which took root in innumer-
able acts of colonial violence and continues today as violent
re-enactments. But these violent re-enactments are not seen
as violence, because the violence is normalised. The interven-
tion, read by some as a contemporary invasion of Aboriginal
lands, was read by the Australian public as a humanitarian
intervention, as a lawful process of the Australian state.®

I understand the contemporary colonial project as one
which has continued unabated from the time of the landing
and invasion by the British in 1788. It is from this foundational
‘originary violence’ that the Australian state retains a vested
interest in the inequalities and iniquities that are maintained
against Aboriginal peoples, for the purpose of maintaining
the life and continuity of the state.” A question the Australian
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state is yet to resolve is its own illegitimate foundation and
transformation into an edifice deemed lawful. Within this
unanswered questionable structure the Australian state
parades as one which has repressed its ‘illegitimate’ origins
into ‘a timeless past’,® while the survivors of this founding
violence ask the state: by what lawful process do you come to
occupy our lands?

The Commonwealth’s Intervention is focused only on the
Northern Territory—it is only the Northern Territory that has
a federal Aboriginal land rights regime —but the Northern
Territory is also earmarked for the opening of a number of new
uranium mines. Coincidentally, a new railway line is routed
from Adelaide to Darwin and crosses Aboriginal lands in the
Northern Territory to provide easy access to shipping routes.®
Clearly none of these facts have been cited as being relevant
or having any connection to the new emergency laws—the
media and public focus is solely upon child sexual abuse and
the possibility of its prevention and protection—but they are
certainly coincidental. Wendy Brown, writing on humanitar-
ian intervention, suggests the state’s intervention in crisis
events is probably more about a ‘particular form of political
power carrying a particular image of justice’.** In Australia,
that image of justice enables the violent foundations of colo-
nialism to continue to hold territory and transform the life of
Aboriginal peoples. It is a violent act which masquerades as
being beneficial but that boils down to the legitimising of the
right to invasion of Aboriginal lands and lives.*

Across colonial history, Australian law and society held
and continues to hold definitional power, a position which has
resulted in translations and constructions of Aboriginal law
and culture as being inherently violent against women and
children. This position has allowed an opening for crusaders
or ‘white men to come to the rescue of brown women from
brown men’, as Spivak suggested when commenting on the
dynamics of colonial India and the ‘rescue’ by white men of
Indian women from the ‘barbaric practice’ of widow sacrifice.*
The position of crusader is held up as the ‘proper’ solution
to violence. But in this universalised order whose concept of
human rights and equality applies? And will the ‘originary
violence’ be transformed into a law-full act which obliterates
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its own past? It is my argument that the current emergency
response laws are the contemporary representation of earlier
colonial laws and protectionist policies of the Aborigines
Acts, and that these (now repealed) laws were in their time of
operation also characterised as being of benefit to Aboriginal
peoples.=

Across time, from the moment of the original violence of
foundation to this time now, the same question can be asked:
what was is it that Aboriginal people are being protected from?
In the past the black frontier experience was one of physical
violence: white settlers effected massacres, murders and
kidnappings, and as a result of their pressure, starvation and
disease were also rife. Often official protection was ineffective.
On the white side of the frontier, however, it was and still is
strongly contested that any frontier violence had occurred
at all. It is now claimed that under the recently imposed
Intervention laws Aboriginal individuals, particularly
women and children, would be protected from the violence of
Aboriginal male members of their communities. Women and
children would be protected from a ‘failed Indigenous experi-
ment’ in respect of which the Howard government, Marcia
Langton states, ‘would no longer stomach a policy regime
whose many failings resulted in endemic poverty, alienation
and disadvantage, and sickening levels of abuse of Aboriginal
women and children ... a new order swept in’.* Langton’s
support for the Intervention fails to acknowledge the Howard
government’s complicity; that is, during the previous decade
the Howard government held power to intervene in Aboriginal
community endemic poverty, alienation, disadvantage and
community violence, but chose instead to do nothing, chose
to sit back and observe like the vulture state it was and to
swoop in upon communities at the point of implosion. So why
did the state fail to intervene or act earlier? The implosion of
communities was well represented by the Australian media
but in their representation they failed to provide a critical
commentary of the Howard government’s failure to engage
with Aboriginal community development.

The white settler frontiersman of the past has been
transformed by the Northern Territory intervention into
the crusader of the present, rescuing Aboriginal women
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from Aboriginal men. The question to be asked is: what has
happened in the intervening two hundred years and why does
the violence continue to occur inter-generationally in this
changed and inverted context?

In coming to these questions it is important to distinguish
the nature and character of violence in Aboriginal communi-
ties. Early colonial frontier violence was pitched against first
peoples’ laws and cultures, a foundational violence which
established a colonial sovereignty. However, contemporary
violence is more complex; it is characterised by violence of
Aboriginal against Aboriginal, but the violence of the state
also retains its original character against Aboriginal peoples’
laws and cultures. It is a colonial violence which re-enacts
itself to support its claim to legitimate foundation, and
the Howard government emergency measures are such a
re-enactment.

Idon’t think we can fully comprehend these recent devel-
opments without reflecting on history. In the past the colonial
state cast the net of what I have called in previous works an
illusion of protection or the masquerade of recognition of the
humanness of Aboriginal peoples.*s But under the protection-
ist policies of the Aborigines Acts our lives were totally con-
trolled. Our old people were forced to live on reserve lands and
were only allowed to leave the reserve once they obtained the
permission of the Aboriginal Protector, or held a certificate
exempting them from being identified as an Aborigine under
the Aborigines Acts.*

So who am I/ we today in this new so-called ‘postcolonial
landscape’?” This question is particularly relevant to situ-
ations of native title claims where Aboriginal culture and
identity is interrogated for authenticity. In the past our ability
to truly live as Aboriginal peoples was subjugated entirely by
colonial policies, but during the 1970s there was a symbolic
shift to ‘recognition’ of Aboriginal lands, laws and cultures.
However, recently we have been made aware that these shifts
in the 1970s were never based on firm ground but were vulner-
able ‘rights recognition’ secured only by the ‘human rights
movement’ of the times. So what are these times and how far
if at all have we shifted from the original founding colonial
intentions?
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Prior to the commencement of the Intervention,
Aboriginal culture and collective forms of land ownership
were deemed subversive to ‘proper’ forms of property owner-
ship. In a speech to parliament, Mal Brough spoke in support
of amendments to land rights legislation, arguing that private
property rights would provide safer and more progressive
developments for Aboriginal communities.** At the same
time, negating the possibility for judicial consideration of
Aboriginal cultural background was also considered by the
Commonwealth as an advancement of universal human rights
standards.®

The original colonial intentions were to establish colonies
that were to become transformed into the Australian state. At
the time of its foundation we were the non-native coloniser’s
natives, but we were ourselves Tanganekald or other peoples,
by our own names.>° Our identity and voices were unknown to
the colonisers and unheard, but they have survived the at-
tempted genocide. Today our voices are still talking while the
colonial project remains entrenched and questions concerning
identity politics, and the ‘authentic native’, are constructed
and answered by those who have power to determine legal
and political categories. The categories of Aboriginal and
non-Aboriginal were imposed by the colonial project and in
this process of constructing Aboriginal and non-Aboriginal
identities, the colonisers excluded themselves from having an
Indigenous past. I see this process of negating an Aboriginal
identity as being tied to the idea of progress or the movement
towards a ‘vanishing future’, away from an Aboriginal being,
and relationships or connections to country.

While the colonial project from the outset denied and
extinguished Aboriginality it seems contradictory that the
commodification of Aboriginal culture brings an increased
demand for authenticity—of Aboriginal art, and other
tangible and intangible ‘products’. Commodification occurs
even while the survival of the ‘authentic native’ was and is
threatened by colonialism. Who we are is often navigated from
a violent space within which Aboriginality is measured for its
degree of authenticity, and where those who do the measuring
are ignorant or deniers of the history of colonialism. So when
the struggle and desire for an Aboriginal life is depicted by
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the state as being no more than an invention or fabrication of
culture and law, as was found in the Hindmarsh Island Bridge
Royal Commission (South Australia) we are reduced of our
Aboriginality.* The commission was established to determine
the truth or otherwise behind the claim that the building

of a highway bridge from mainland Goolwa to Hindmarsh
Island would destroy a significant Aboriginal women’s site.
Presuming to inquire into the authenticity of Aboriginal
women’s law business, the commission concluded that
Aboriginal women had invented law business for the purpose
of preventing the building of the bridge and that the practice
in question had never been a part of Aboriginal cultures in the
southern and southeastern regions of South Australia. Since
then the bridge has been built and a number of Aboriginal
women continue to contest and resist the legitimacy of the
decision that enabled the damage of an important Aboriginal
site.

Aboriginal culture and identity is more likely to be sup-
ported when it is not challenging development projects and
when culture performs as a commodity. However, when it
challenges the political agendas of the state, it is most likely
to be attacked or demeaned as it was by Commissioner Iris
Stevens when she determined women’s business was a fabrica-
tion and a reinvention of the past. Here the state determined
the process of cultural translation, and the evidence relied
upon was taken from white male experts, while the evidence
of Aboriginal women’s business was not presented to the
commission because its proponents did not acknowledge the
Royal Commission’s jurisdiction. How can anyone consider
the possibility of cultural translation when the source of the
translation has no status or even presence? When the informa-
tion relied upon is that of the ‘white expert’ that is being
translated? It is a compilation of their record of events; the
Aboriginal record has no speaking voice. The commission’s
conclusions resulted in the damage of a site of significance to
Aboriginal women’s law and cultural business. The discourse
of progress framed and determined these conclusions and the
processes of translation.

Zizek, in consideration of Scottish Kilts, their origins
and history writes, ‘in the very act of returning to tradition,

173



HISTORY, POWER, TEXT

they are inventing it’.>> He was referring to a specific history
of place and people, a subject which cannot be conveyed to
every known territory. However, the concept of invention of
tradition is imposed broadly, and occurred during the Royal
Commission. It was applied to a place where Aboriginal
peoples are in struggle for the land and a space to re-establish
a life beyond that of subjugated natives. The possibility for
decolonisation or engagement with Aboriginal worldviews
on law and culture was rendered a fabrication by Iris Stevens,
of the same species as Zizek’s act of invention. Does a space
in which there might be Aboriginality beyond a fabricated
invention or a commodified Aboriginal being exist? The cynic
in me would say no; the resisting-survivor would say it is the
challenge.

In a critique of the ‘tolerance’ of liberal multiculturalism,
Zizek reasons most unreasonably: ‘an experience of Other
deprived of its Otherness (the idealised Other who dances
fascinating dances and has an ecologically sound holistic
approach to reality, while features like wife-beating remain
out of sight)?’» Here Zizek renders the ‘other’ as ‘real’ without
being so, for the real ‘reality show’ is not Aboriginal relation-
ships to country but the out-of-sight wife beating. This is
real. But what of the reality of relationships to country? Here
they are demeaned as invention of tradition while the real
is wife-beating. What is real and where is the reality space
of colonialism as a determined player in the construction of
the other’s identity and responses to violence and the inter-
generational traumas of colonialism? What has been stripped
here is an Aboriginal context of life or an Aboriginal reality
and not one as suggested by Zizek that is divested of substance
resisting that which is real.

Colonial policies of protection were initially applied with
the expectation that there would be a decline and eventual ex-
tinguishment of the ‘native’. They would all die. When native
populations, however, successfully resisted extinguishment,
protectionist policies were replaced by policies of assimilation
which assumed not that the natives would all die, but that
cultural annihilation would occur. These policies more or
less continue in various guises, but the recent Australian
Government intervention into the Northern Territory works
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differently to colonial policies of the past. Aboriginal reserve
lands which were set aside under the Aborigines Acts of

the past for the purpose of sustaining protectionist policies
of exclusion later formed the land base for the Aboriginal
Land Rights (NT) Act 1976 (Cth). These lands have now been
targeted for large-scale development and the bringing of both
country and peoples into modernity. The Intervention is
supported by a package of Commonwealth laws which have
been referred to by both major political parties as a necessary
human rights intervention to relieve the crisis in Northern
Territory Aboriginal communities.>*

We might ask: was the sole purpose of the Intervention
to save and transform lives and in particular the lives of
Aboriginal children? The involvement of the Australian
military raises the question as to whether this hardline
offensive precludes or negates other ways of dealing with
violence in Aboriginal communities. For example, from early
colonial times Aboriginal peoples have attempted to negotiate
with the colonial powers on Aboriginal strategies which could
work towards alleviating suffering in communities across
Australia. For more than thirty years Aboriginal strategies
such as alternative justice models, and rehabilitation and
healing centres modelled on Aboriginal cultural knowledge
have largely been ignored or if they have been supported it has
been in a tokenistic manner.

In considering the military intervention into Aboriginal
communities, [ am interested in the question that Wendy
Brown raises regarding humanitarian intervention: ‘what
kinds of subjects and political (or antipolitical) cultures
do they bring into being as they do so, what kinds do they
transform or erode, and what kinds do they aver?’> It is a
question which could also be applied to the early colonisa-
tion of Australia, and to this scenario we have an answer:
what was brought into being was large-scale dispossession
of peoples from land, culture and law, peoples left without
space to survive inside a colonial body that continually works
to subjugate the ‘native’ to the trajectories of progress. Will
Aboriginal communities be able to hold onto their land, or will
they be removed? We have seen this history performed in the
past. So what kinds of Aboriginal identities will form out of
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this most recent ‘humanitarian intervention’?>

As the Intervention laws begin to peel back land rights
legislation, we are yet to see the extent to which the Rudd
Labor government will follow the line of its predecessor,
the Howard government, and its original intention. At the
time of writing there is little to distinguish Rudd’s policy
from Howard’s. It is, however, difficult to extrapolate all
the intentions behind humanitarian intervention, because
interventions by their nature are masked by the illusion of
missionary goodwill, masking which is all the more powerful
because of the real hardship and poverty of the peoples who
are subjects of the intervention. What is to be saved or trans-
formed by the Intervention, or what is likely to be achieved? Is
the Intervention really about fixing the Aboriginal position of
endemic poverty and violence or is it a land grab? Any answers
to the above must critically consider that if intentions were
sincere, then why has the state taken so long to act, and why
now? We know that the Australian government has spent the
past decade de-funding and closing down Aboriginal initia-
tives and programs that were improving living conditions in
Aboriginal communities across Australia, and might have
gone further if they had been allowed to continue.

The Little Children are Sacred report recommended
collaboration between governments in consultation with
Aboriginal communities to address the issue of child abuse as
a matter of national emergency. But the Howard government
did not consider this. It has been suggested (and I am in
agreement) that the Intervention had less to do with ad-
dressing the question of child abuse and more to do with the
government gaining greater access over Aboriginal lands, as
well as weakening the position of Aboriginal law and culture.?”
The Intervention was planned and effected but to date it has
not been proven that there is any link between Intervention
measures and child abuse.

As stated above, the Rudd government supports the
Intervention and appears to share the goal of gaining
greater access into and control over Aboriginal lands. The
Intervention laws, while covering a broad area, include the
following three measures which have been identified as having
the most potential to negatively impact upon the continuity
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of Aboriginal relationships to land. The first involves relaxing
the Aboriginal permit system, which allowed Aboriginal
people to exclude or remove persons from ‘common areas’
and access roads into their communities and lands. While the
federal government and the supporters of this provision have
argued that greater access for the media and other members
of the public would reduce the remoteness and increase
public scrutiny of these communities, on the other side many
Aboriginal peoples have argued that it would open the lands to
an increase in drug and grog runners into communities where
alcohol is restricted or prohibited. Second, the compulsory
acquisition of Aboriginal townships for five years will provide
for the compulsory transfer to government control of ap-
proximately seventy Aboriginal townships and settlements in
the Northern Territory. Over these lands five-year leases will
be compulsorily taken up by the Commonwealth using powers
under section 51(xxxi) of the Constitution.

The Howard government stated that this was necessary
to allow unfettered access to Aboriginal townships; however,
both state and federal bureaucrats already had access to
meet and negotiate with communities on a range of issues.
Compulsory acquisition would not provide any greater benefit
to the Aboriginal communities in the critical areas of health,
housing, and education. Third, the intervention laws disallow
the consideration of customary law or the cultural background
of an offender in sentencing or bail proceedings.® Critics
of the Intervention have argued that these amendments are
most likely to result in higher incarceration rates and also
undermine the work of Aboriginal courts and their efforts at
increased involvement with community people and elders. In
mapping the sentencing remarks of justices in the Northern
Territory, I have found no evidence of Aboriginal offenders
gaining a more lenient sentence where the courts have consid-
ered their ‘cultural background’; nonetheless, the government
played upon populist sentiments that this in fact was happen-
ing. The emergency response laws are now being challenged
for contravening Australia’s obligations under international
racial discrimination law.>°

Initially, the Intervention found its legitimacy in the
findings of the Little Children are Sacred report. The report

177



HISTORY, POWER, TEXT

was the result of an eight-month inquiry which held consulta-
tions with forty-five communities: 260 meetings, sixty written
submissions, and ninety-seven recommendations, most

of which were ignored by the federal government. Instead,

the government headlined the report’s finding that child
sexual abuse was endemic in Aboriginal communities, and
decided upon fast-tracking and implementing the emergency
response with all its powers to compulsorily acquire land. The
Australian military entered targeted Aboriginal communities
without prior consultation or their consent.

There have been a number of Aboriginal responses to the
Intervention—mine, like many, is an outsider’s view. I am not
an Aboriginal person living in any of the communities which
were the subjects of the Little Children are Sacred report and
now targeted by the emergency response. From experience
and long-term connections and relationships with friends
living in some of the targeted communities, however, I know
that the physical and economic violence suffered by some
members of those communities is critical and it has been for a
long time.

I was the director of the Aboriginal Legal Rights
Movement in Adelaide in 1988 when I was contacted by
members of a remote South Australian community and asked
to assist in their negotiations for a greater police presence
within their community. For me, it was a difficult position to
be placed in. In my life, led in more ‘settled’ areas of South
Australia, police practices had deliberately targeted Aboriginal
men, women and children as part of a strategy of maintaining
an Aboriginal-free space for white people. We were the enemy
for no reason other than our Aboriginality. So to consider the
need to call upon the police to aid and protect members of
Aboriginal communities in 1988 was a very different proposi-
tion, even if it was to assist with the alarmingly high levels of
substance abuse-related violence. That call has been consist-
ent for some twenty or more years, not only from communities
within the Northern Territory, but from across Australia. But
the call for increased services was not only for improved polic-
ing, it was also for services which would improve the overall
wellbeing of communities in health, education, and housing.
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Among the widespread criticism of the emergency
response, a number of communities have expressed support.
I would argue this support is an indication of how critical
the situation has become rather than being an expression of
support for the manner in which the federal government has
acted. It’s hard to see enthusiasm for sending in the military
and amending land rights legislation so as to transfer control
of Aboriginal townships.

I have written elsewhere about the long media campaign
waged against Aboriginal culture and law, the many acts of
demonisation enabling the space for the current emergency
response to enter and occupy with very little opposition.3 In
post-Intervention media debates the focus shifted to ideologi-
cal differences within Aboriginal communities. The media
facilitated a public slanging match between two Aboriginal
women, both members of the Northern Territory Labor gov-
ernment, who held opposing views on the emergency response.
Alison Anderson, in line with Rudd’s national policy, publicly
supported it and condemned Marion Scrymgour’s rigorous
opposition as being out of touch with ‘grassroots’ community
concerns.® Scrymgour had argued that there appeared to be
no rational linkage between the need to rescue women and
children from sexual abuse and the compulsory acquisition of
their land. The emergency response has taken on the mantle
of being the bringer of ‘human rights’ and to speak against it
for whatever reason is to be against the advancement of the
human rights of Aboriginal communities and an advocate for
violent black men.3 At least this is how both major Australian
political parties and their investors, both Aboriginal and
non-Aboriginal, allowed the event to be characterised by the
Australian media in the lead-up to the Federal Election. I,
among others, would characterise the emergency response
differently.>

As I have flagged earlier in this article, the Intervention is a
continuing play for legitimacy, and the act of legitimacy is the
rescue of Aboriginal women and children from the violence
of Aboriginal men. In the protection racket of shielding and
protecting subjects from certain abuses they also become
subjects in the tactics of their disesmpowerment. Here, that
disempowerment comes in the form of weakened land tenure
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and the loss of opportunity to build communities from an
Aboriginal centre and knowledge base.* In the rescue mis-
sion the provision of essential services will be at the cost of
Aboriginal autonomy over township areas.’® Instead of shifting
the colonial imbalance towards a decolonised space, the state
further entrenches the colonial project by reviving protection-
ist policies, this time under the rubric of human rights. We
are returned to the stereotype of the barbaric violent bashing
native, one that is in need of protection from one’s ‘own kind’.
It is not my intention to deny the experiences of chronic
poverty, violence, poor health, housing shortages and poor
education outcomes existing in the life of many Aboriginal
peoples, or the need for action to remedy this critical condi-
tion, but to critically evaluate the Intervention processes.
Brown makes the point that ‘there is no such thing as mere
reduction of suffering or protection from abuse —the nature
of the reduction or protection is itself productive of political
subjects and political possibilities.’s” The political subjects
which are reproduced are Aboriginal peoples who continue

to be subjugated by the colonial body state, having no pos-
sibility of shifting to or opening up a decolonised space. The
Intervention has had the effect of foreclosing any possibility of
that because the construction of the ‘violent native’ provides
the legitimacy to that foreclosure.

What are the possibilities of having healthy, safe
Aboriginal futures and should indeed our efforts be focused on
decolonising the space as a strategy to this end? The continu-
ing colonial cycle has a vested interest in retaining its own
originary violence. So, as a strategy towards having a life and
better still an Aboriginal one, I am in agreement with Brown’s
suggestion that there should be a more direct challenge of
imperialism and support for ‘indigenous efforts to transform
authoritarian, despotic, and corrupt postcolonial regimes’.3®

The response to the ‘Aboriginal crisis’ has misrepresented
the causes of violence against Aboriginal women and
children and reinforced the colonial myth that violence
against women is inherent in Aboriginal culture, rather than
considering that the source of violence lies in the invasion
and colonisation of Australia and the imprisonment of its
Indigenous population. Alternative views on the source of

180



IRENE WATSON : IN THE NORTHERN TERRITORY INTERVENTION

violence in Aboriginal communities have not been given much
of an airing in the debate. In general, the public knows very
little about the complexities of Aboriginal law (beyond the
perception of it being acquiescent in violence).* Aboriginal
women are portrayed as victims in need of rescue from violent
black males, but this view is rarely inverted to reflect on the
Australian legal system’s failure to protect white women
from white male violence.+ While the concept of an ‘inherent
violence’ in Aboriginal culture is deployed to explain the rape
of small Aboriginal children and the focus is shifted from the
social, economic and political environment of those being
raped, culture is not deployed to explain the same in the
white community. That is a policing matter. The emergency
response instead engages the military to resolve sexual assault
in Aboriginal communities living on Aboriginal lands. On
Aboriginal ground, at home, reality is more complex. The
violence in Aboriginal communities, in my view, is more a
comment upon the Australian Government’s management of
the colonial project than it is about the culture of the perpetra-
tors. Aboriginal communities across Australia continue to
resist the pressure of assimilation, while the public gaze turns
away (as it has done before) from the colonial violence of
poverty and dispossession of Aboriginal Australia to cultural
profiling of the Other as barbarian.+

The violence of the colonial foundation was a means to
an end: the creation of the Australian state. But this endpoint
requires constant maintenance and, as I have argued, this
maintenance occurs through continuous re-enactments of
state violence. Derrida writes that European law prohibits
individual violence of the military and its police not simply
because the state’s laws would be thereby threatened, but
because individual violence ‘threatens the juridical order
itself’.4> In Australia, it is the state which is threatened by its
own founding violence.®

Just prior to his recent election defeat, Prime Minister
John Howard announced his new interest in reconciliation
between Aboriginal and non-Aboriginal Australia. He de-
clared ‘We are not a federation of tribes. We are one great tribe,
one Australia’, announcing that ‘group rights are, and ought to
be, subordinate to both the citizenship rights of the individual
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and the sovereignty of the nation’.# In the space of a united
Australia where the many become the one-Australia tribe,
what is it that we the Aborigines become? Is this the restaging
of Badiou’s ‘new man’ where the creation of a ‘new humanity’
requires the destruction of the ‘old one’?+ In the destruction of
the old one, Badiou cautions us on the capacity of science to
make the new man along with the power of profit to determine
its making or unmaking.4 The century Badiou reviews, the
twentieth, was one in which it is impossible not to see the
unceasing burden of questions of race’.+” Along with race

there were the questions of contested sovereignties and lawful
and unlawful foundation. The impact of these unresolved
‘burdens’ provides for the continuation of a violent colonial
foundation, one that leads to skewed and colonised readings
on violence and its origins. This is as well as the negation of
the many hundreds of Aboriginal ‘tribes’ that co-existed in
this land we now call Australia at the time of the coming of an
‘originary colonial violence’.

3

Reflection

I began thinking about this essay while working on ‘Illusionists
and Hunters: Being Aboriginal in this Occupied Space’, published
in 2005. At that time and since I have written on colonial construc-
tions of ‘recognition’ and examined also the way in which the state
both translates and interprets colonial violence. In 2005, I was
resisting and observing the Howard government’s campaign to
eradicate our First Nations struggle for land and self-determina-
tion. In 2007, the government’s campaign ultimately morphed into
the Intervention.

It was Derrida’s work which helped me to think through
originary violence and its connection to the colonial invasion of
our lives and lands. I have written about how colonial violence is
perpetuated by the state so as to justify its own past and ongoing
acts of terror and invasion. These days, colonial violence is veiled
by the illusion of ‘recognition’ and that illusion is acted out as
being in the ‘best interests’ or for the ‘protection of Aboriginal
victims of Aboriginal violence’. I have argued that the state is in
the business of re-enacting invasion and that the Intervention is
one contemporary version of re-enactment. The purpose of re-
enactment allows the state to perform new ways of legitimising
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and justifying its existence; it conjures images of itself as a dutiful
state which secures the protection of its citizens. The subtext is
that these state re-enactments work to secure an unlawful colo-
nial foundation.

Talking back to the Intervention was to talk against the domi-
nant colonial narrative, a narrative which positions Aboriginal
women and children as being in need of protection from the
dangers of rampaging, drunken Aboriginal men. The govern-
ment’s picture was a return to life similar to the past—under the
‘Aborigines Acts’—with state-sanctioned control over our lands,
governance, children, incomes and so on. This, notwithstanding
the fact that the degree of First Nations self-determination prior
to the Intervention hardly measured up to recognition of our
status as sovereign peoples in our own lands.

Feedback on this essay and what has followed has been mar-
ginal so I have little idea as to how it has been received. I continue
to build upon earlier works and have become more focused on our
strengths as original First Nations peoples. Currently I am work-
ing on an ARC project—‘Indigenous Knowledges: Law, Society
and the State’—in which my gaze is directed beyond the domi-
nant colonial narrative towards instead recentring our own First
Nations knowledges as the sources for our survival as peoples
against colonialism. This work also builds upon my recent book
Aboriginal Peoples, Colonialism and International Law: Raw Law
(Routledge, 2015). Our peoples are building strength and getting
off the treadmill of involving ourselves with a framework which
is genocidal and incapable of knowing and recognising whom
we are. Instead we are rebuilding places where we can hear the
voices of our old people and in which we can have conversations
that are not leading us down an illusory path to ‘progress’ but
instead build a continuing and sustaining relationship to country.
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